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The IRS Mission

Provide America’'s taxpayers top quality service by helping
them understand and meet their tax responsibilities and by

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are compiled semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, mod-
ify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indi-
cated. Procedures relating solely to matters of internal man-
agement are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.

Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

applying the tax law with integrity and fairness to all.

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part ll.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related ltems, and Subpart B, Leg-
islation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part |. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 4975.—Tax on
Prohibited Transactions

26 CFR 141.4975-13: Definition of “amount in-
volved” and “correction”.

Prohibited transactions; first tier
excise tax calculations. This ruling de-
scribes how the amount involved is cal-
culated with respect to the section 4975
prohibited transaction excise tax if an
employer does not timely pay elective
deferrals to a qualified plan.

Rev. Rul. 2006-38
ISSUE

What is the amount involved, for pur-
poses of calculating the prohibited trans-
action excise tax under § 4975 of the Inter-
nal Revenue Code, if an employer does not
timely pay elective deferrals to a qualified
plan?

FACTS

Employer X sponsors a calendar year
profit-sharing plan that is qualified under
§ 401(a) of the Internal Revenue Code and
contains a qualified cash or deferred ar-
rangement described in § 401(k). Employ-
ees of Employer X are paid on a payment
date following the close of each payroll pe-
riod. Pursuant to the terms of the plan,
during a specific payroll period, a portion
of the pay of each employee was withheld
from his or her pay in accordance with
a cash or deferred election made by the
employee. The aggregate amount with-
held for all employees for that payroll pe-
riod totaled $100,000. Although Employer
X could reasonably segregate this amount
from its general assets and transmit it to
the plan on December 8, 2004, Employer
X failed to do so, and did not correct the
failure until December 30, 2005.

The interest rate for underpayments un-
der § 6621(a)(2) was 5 percent on Decem-
ber 8, 2004, and on January 1, 2005.

LAW AND ANALYSIS

Section 4975(a) imposes a 15% excise
tax (the first tier excise tax) on a prohib-
ited transaction. In addition, § 4975(b) im-
poses a 100% excise tax (the second tier
excise tax) on a prohibited transaction if
that prohibited transaction is not corrected
during the taxable period. The tax applies
to any disqualified person who participates
in the prohibited transaction (other than
a fiduciary acting only as such). Under
§ 4975, the applicable excise tax is applied
to the amount involved in the prohibited
transaction.!

Section 4975(c)(1)(D)? defines a pro-
hibited transaction to include any direct
or indirect transfer to, or use by or for
the benefit of, a disqualified person of the
income or assets of a plan. In addition,
§ 4975(c)(1)(E) defines a prohibited trans-
action to include any act by a disquali-
fied person who is a fiduciary whereby the
fiduciary deals with the income or assets
of a plan for his or her own interest or for
his or her own account. Section 4975(e)(2)
includes in its definition of a disqualified
person an employer any of whose employ-
ees are covered by the plan.

Section 4975(f)(4) defines the term
“amount involved,” generally, as the
greater of (1) the amount of money and
the fair market value of the other property
given or (2) the amount of money and the
fair market value of the other property
received in such transaction. For purposes
of the first tier excise tax, the fair market
value is determined as of the date on which
the prohibited transaction occurs, whereas,
for purposes of the second tier excise tax,
the fair market value is the highest fair
market value during the taxable period
described in § 4975(f)(2).

Section 4975(f)(2) defines the term
“taxable period” as the period beginning
with the date on which the prohibited
transaction occurs and ending on the ear-
liest of (1) the date of the mailing of a

statutory notice of deficiency, (2) the date
on which the first tier excise tax is as-
sessed, or (3) the date on which correction
of the prohibited transaction is completed.

Section 4975(f)(5) defines “correction”
as undoing the transaction to the extent
possible, but in any case placing the plan
in a financial position not worse than that
in which it would be if the disqualified per-
son were acting under the highest fiduciary
standards.

Section 141.4975-13 of the Temporary
Pension Excise Tax Regulations provides
that, under paragraphs (4) and (5) of
§ 4975(f), § 53.4941(e)-1 of the Founda-
tion Excise Tax Regulations is controlling
to the extent those regulations describe
terms appearing both in § 4941(e) and
§ 4975(f). The term “amount involved”
appears in both § 4941(e) and § 4975(%).

Section 53.4941(e)-1(b)(2)(ii)) pro-
vides that, where the transaction involves
the use of money or other property, the
amount involved is the greater of the
amount paid for such use or the fair mar-
ket value of such use for the period for
which the money or other property is
used and the amount involved is deter-
mined for the entire period that the money
or other property is used. In addition,
§ 53.4941(e)-1(e)(1) provides that, in the
instance of a prohibited transaction that is
a loan, an additional prohibited transaction
is deemed to occur on the first day of each
taxable year in the taxable period after the
taxable year in which the use occurred.
Example (2) of § 53.4941(e)-1(b)(4) il-
lustrates this where principal and interest
already have been repaid by stating that,
in that context, the amount involved is the
principal times the percentage that con-
stitutes the fair market value of the use
of money on the date of the transaction
for each year or partial year in the taxable
period.

Rev. Rul. 2002-43, 2002-2 C.B. 85,
addresses a prohibited transaction that
spans multiple taxable years in a taxable

I Section 102(a) of Reorganization Plan No. 4 of 1978 (43 F.R. 47713, October 17, 1978, 1979-1 C.B. 480) generally provides that the Secretary of Labor has the authority to issue regulations
interpreting § 4975(c)(1). However, the Secretary of the Treasury retains the authority to issue rulings, etc., to the extent necessary for the continued enforcement of § 4975(a) and (b) and

§ 4975()(4).

2 The Department of Labor has advised the Service that the failure to remit employee contributions to an employee benefit plan may constitute a crime under 18 U.S.C. 664 which provides,
in relevant part, that anyone who unlawfully and willfully converts to his or her own use or to the use of another, any of the moneys or funds, or other assets of any employee benefit plan
shall be subject to the fines and/or imprisonment as provided for under the provisions of title 18. This revenue ruling does not express any opinion concerning the application of title 18 to the

facts set forth in it.

2006-29 I.R.B.
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period where the first tier excise tax rate
changes and illustrates that where interest
is not repaid in a given year, that interest
is added to the principal amount in the
subsequent year.

Section 2510.3-102 of the Department
of Labor regulations provides that, for pur-
poses of § 4975, amounts withheld from a
participant’s wages for contributions to a
plan become plan assets as of the earliest
date on which such contributions can rea-
sonably be segregated from the employer’s
general assets. However, in the case of a
plan, such as a section 401(k) plan, in no
event does the date on which such con-
tributions become plan assets occur later
than the 15" business day of the month
immediately following the month in which
the participant contributions are received
by the employer (in the case of amounts
that a participant or beneficiary pays to

an employer) or the 15® business day of

the month following the month in which
such amounts would otherwise have been
payable to the participant in cash (in the
case of amounts withheld by an employer
from a participant’s wages).

In the facts above, the failure to trans-
mit the contribution until December 30,
2005, constitutes a prohibited transaction
for 2004 and a prohibited transaction for
2005 under § 4975(c)(1). Accordingly,
(1) the amount involved for the 2004 pro-
hibited transaction is interest on $100,000
from December 8, 2004, to December 31,
2004, and (2) the amount involved for the
2005 prohibited transaction is interest on
the new balance owed to the plan after in-
creasing the principal as a result of there
not being a correction of the 2004 pro-
hibited transaction and is calculated from
January 1, 2005, to December 30, 2005.

The taxable period for the 2004 prohibited
transaction begins on December 8, 2004
and ends on December 30, 2005 (the date
of the correction), and the taxable period
for the 2005 prohibited transaction begins
on January 1, 2005 and ends on December
30, 2005 (the date of the correction).

For purposes of calculating the § 4975
excise tax on a timely filed Form 5330
for a failure to transmit participant contri-
butions or amounts that would have oth-
erwise been payable to the participant in
cash, under the authority of § 7805, the in-
terest rate for underpayments described in
§ 6621(a)(2) on the date of the prohibited
transaction is an appropriate rate used to
calculate the amount involved. The fol-
lowing illustrates the application of this
rate to the facts above (and taking into ac-
count only the first tier excise tax):

Calculation of the amount involved

Date Principal Interest Rate Time Amount involved
1. 12/8/2004 $100,000 .05 0628415 $314
2. 1/1/2005 $100,314 .05 9972602 $5,002
Calculation of the first tier excise tax under § 4975
Act # Date of Prohibited Transaction Taxable Period 2004 Taxable Year 2005 Taxable Year
1 12/8/2004 12/8/04 to 12/30/05 $314 $314
2 1/1/2005 1/1/05 to 12/30/05 -—-—--—-- $5,002
$314 $5,316
x.15 x.15
$47 $797

Accordingly, the § 4975(a) first tier excise
tax totals $844 ($47 plus $797).

This revenue ruling only applies for
purposes of determining the amount in-
volved under § 4975 where there is a fail-
ure to transmit participant contributions or
amounts that would have otherwise been
payable to the participant in cash, and does
not apply for self-dealing violations under
§ 4941.

HOLDING

Solely for purposes of calculating the
prohibited transaction excise tax under
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§ 4975, the amount involved if an em-
ployer does not timely pay the participant
deferrals or contributions to a qualified
plan is based on interest on those elective
deferrals.

Drafting Information

The principal author of this revenue
ruling is Michael Rubin of the Employee
Plans, Tax Exempt and Government En-
tities Division. For further information
regarding this revenue ruling, please con-
tact the Employee Plans’ taxpayer assis-
tance telephone service at 877-829-5500
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(a toll-free number), between the hours of
8:30 a.m. and 4:30 p.m. Eastern Time,
Monday through Friday. Mr. Rubin can be
reached at 202-283-9888 (not a toll-free
number).

2006-29 I.R.B.



Part lll. Administrative, Procedural, and Miscellaneous

Section 45D.—New Markets
Tax Credit

Notice 2006-60
SECTION 1. PURPOSE

The purpose of this notice is to an-
nounce that the Treasury Department
and Internal Revenue Service will amend
§ 1.45D-1 of the Income Tax Regulations
to provide guidance on how an entity
meets the requirements to be a qualified
active low-income community business
when its activities involve certain targeted
populations under § 45D(e)(2) of the Inter-
nal Revenue Code. Taxpayers may rely on
this notice until the regulations are issued.

SECTION 2. BACKGROUND

.01 Section 45D(a)(1) provides a new
markets tax credit on certain credit al-
lowance dates described in § 45D(a)(3)
with respect to a qualified equity invest-
ment in a qualified community develop-
ment entity (CDE) described in § 45D(c).

.02 Section 45D(b)(1) provides that an
equity investment in a CDE is a “quali-
fied equity investment” if, among other re-
quirements: (A) the investment is acquired
by the taxpayer at its original issue (di-
rectly or through an underwriter) solely in
exchange for cash; (B) substantially all of
the cash is used by the CDE to make qual-
ified low-income community investments;
and (C) the investment is designated for
purposes of § 45D by the CDE.

.03 Under § 45D(b)(2), the maximum
amount of equity investments issued by a
CDE that may be designated by the CDE as
qualified equity investments shall not ex-
ceed the portion of the new markets tax
credit limitation set forth in § 45D(f)(1)
that is allocated to the CDE by the Secre-
tary under § 45D()(2).

.04 Section 45D(c)(1) provides that an
entity is a CDE only if, among other re-
quirements, the entity is certified by the
Secretary as a CDE.

.05 Section 45D(d)(1) provides that the
term “qualified low-income community
investment” (QLICI) means: (A) any cap-
ital or equity investment in, or loan to,
any qualified active low-income commu-
nity business (QALICB) (as defined in

2006-29 I.R.B.

§ 45D(d)(2)); (B) the purchase from an-
other CDE of any loan made by the entity
that is a QLICI; (C) financial counseling
and other services specified in regulations
prescribed by the Secretary to businesses
located in, and residents of, low-income
communities; and (D) any equity invest-
ment in, or loan to, any CDE.

.06 Under § 45D(d)(2), a QALICB is
any corporation (including a nonprofit cor-
poration) or partnership if, among other re-
quirements, (i) at least 50 percent of the
total gross income of the entity is derived
from the active conduct of a qualified busi-
ness within any low-income community,
(ii) a substantial portion of the use of the
tangible property of the entity (whether
owned or leased) is within any low-income
community, and (iii) a substantial portion
of the services performed for the entity by
its employees are performed in any low-in-
come community.

.07 Under § 45D(d)(3), with certain ex-
ceptions, a qualified business is any trade
or business. The rental to others of real
property is a qualified business only if,
among other requirements, the real prop-
erty is located in a low-income community.

.08 Section 221 of the American Jobs
Creation Act of 2004 (PL. 108-357)
amended § 45D(e)(2) to provide that
the Secretary shall prescribe regulations
under which one or more targeted popu-
lations (within the meaning of § 103(20)
of the Riegle Community Development
and Regulatory Improvement Act of 1994
(12 U.S.C. 4702(20))) may be treated as
low-income communities. The regulations
shall include procedures for determining
which entities are QALICBs with respect
to those populations.

.09 The term “targeted population,”
as defined in 12 U.S.C. 4702(20) and
12 C.ER. 1805.201, means individuals,
or an identifiable group of individuals,
including an Indian tribe, who (A) are
low-income persons; or (B) otherwise
lack adequate access to loans or equity
investments. Under 12 U.S.C. 4702(17)
as interpreted by 12 C.F.R. 1805.104,
the term “low-income” means having an
income, adjusted for family size, of not
more than (A) for metropolitan areas, 80
percent of the area median family income;
and (B) for non-metropolitan areas, the
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greater of (i) 80 percent of the area median
family income; or (ii) 80 percent of the
statewide nonmetropolitan area median
family income.

.10 Section 101(a) of the Gulf Opportu-
nity Zone Act of 2005 (Pub. L. 109-135)
(the Act) added new § 1400M(1), which
provides that the Gulf Opportunity Zone
(GO Zone) is that portion of the Hurricane
Katrina disaster area determined by the
President to warrant individual or individ-
ual and public assistance from the Federal
Government under the Robert T. Stafford
Disaster Relief and Emergency Assistance
Act by reason of Hurricane Katrina.

.11 Section 1400M(2) provides that
the Hurricane Katrina disaster area is an
area with respect to which a major disaster
has been declared by the President before
September 14, 2005, under section 401 of
the Act by reason of Hurricane Katrina.
After determination by the President that
a disaster area warrants assistance pur-
suant to the Robert T. Stafford Disaster
Relief and Emergency Assistance Act, the
Federal Emergency Management Agency
(FEMA) makes damage assessments. The
categories for damage assessment in the
wake of a hurricane are: flooded area,
saturated area, limited damage, moderate
damage, extensive damage, and cata-
strophic damage.

.12 Under § 1400N(m)(1), a CDE
shall be eligible for an allocation under
§ 45D(f)(2) of the increase in the new
markets tax credit limitation described
in § 1400N(m)(2) only if a significant
mission of the CDE is the recovery and
redevelopment of the GO Zone. Section
1400N(m)(2) provides that the new mar-
kets tax credit limitation otherwise deter-
mined under § 45D(f)(1) shall be increased
by an amount equal to $300,000,000 for
2005 and 2006 and $400,000,000 for
2007, to be allocated among CDEs to
make QLICIs within the GO Zone. CDEs
may make such QLICIs under the existing
rules of § 1.45D-1 or using the guidance
contained in this notice.

.13 On May 24, 2005, the Commu-
nity Development Financial Institutions
(CDFI) Fund published an advance notice
of proposed rulemaking (ANPRM) (70 FR
29658) to seek comments from the public
with respect to how targeted populations
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may be treated as eligible low-income
communities under § 45D(e)(2). In re-
sponse to the ANPRM, comments have
been received making various sugges-
tions relating to the definition of the term
“targeted populations” and proposing
amendments to the requirements to be a
QALICB under § 1.45D-1.

.14 In conjunction with the publication
of Income Tax Regulations specifying
how an entity meets the requirements
to be a QALICB when its activities in-
volve certain targeted populations under
§ 45D(e)(2), the CDFI Fund shall provide
additional guidance with respect to: (A)
the definition of such targeted populations;
and (B) administrative procedures relating
to the certification of CDEs wishing to
serve such populations. Taxpayers may
rely upon this notice until such guidance
is issued.

SECTION 3. DISCUSSION

.01 Notice of Proposed Rulemaking.
The Treasury Department and Internal
Revenue Service are developing reg-
ulations to provide guidance on how
an entity meets the requirements to
be a QALICB when its activities in-
volve certain targeted populations under
§ 45D(e)(2). Taxpayers may rely on this
notice until the regulations are issued.
Based upon the statutory changes made by
the American Jobs Creation Act of 2004
and in response to comments received in
response to the CDFI Fund ANPRM, the
Treasury Department and Internal Rev-
enue Service expect to amend § 1.45D-1
to provide guidance consistent with this
notice.

.02 Low-Income Community. Section
1.45D-1 will be amended to provide that,
for purposes of § 45D(e)(2), targeted popu-
lations that will be treated as a low-income
community are individuals, or an identi-
fiable group of individuals, including an
Indian tribe, who are low-income persons
as defined in section 3.03 of this notice
or who are individuals who otherwise lack
adequate access to loans or equity invest-
ments as defined in section 3.04 of this no-
tice.

.03 Low-Income Persons.

(1) Definition. For purposes of
§ 45D(e)(2), an individual shall be consid-
ered to be low-income if the individual’s
family income, adjusted for family size, is
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not more than (A) for metropolitan areas,
80 percent of the area median family in-
come; and (B) for non-metropolitan areas,
the greater of (i) 80 percent of the area
median family income; or (ii) 80 percent
of the statewide nonmetropolitan area me-
dian family income.

(2) QALICB Requirements for Low-In-
come Targeted Populations.

(a) In general. Section 1.45D-1(d)
@)(A), (B), and (C) will be amended to
provide that a QALICB for low-income
targeted populations, with respect to any
taxable year, is a corporation (including a
nonprofit corporation) or a partnership en-
gaged in the active conduct of a qualified
business as defined in § 1.45D-1(d)(5) if:

(1) at least 50 percent of the entity’s
total gross income for any taxable year is
derived from sales, rentals, services, or
other transactions with individuals who
are low-income persons for purposes of
§ 45D(e)(2),

(ii) at least 40 percent of the entity’s
employees are individuals who are low-in-
come persons for purposes of § 45D(e)(2),
or

(iii) at least 50 percent of the entity is
owned by individuals who are low-income
persons for purposes of § 45D(e)(2).

(b) Employee. The determination of
whether an employee is a low-income per-
son must be made at the time the employee
is hired. If the employee is a low-income
person at the time of hire, that employee is
considered a low-income person for pur-
poses of § 45D(e)(2) throughout the time
of employment, without regard to any in-
crease in the employee’s income after the
time of hire.

(c) Owner. The determination of
whether an owner is a low-income per-
son must be made at the time the QLICI is
made. If an owner is a low-income person
at the time the QLICI is made, that owner
is considered a low-income person for
purposes of § 45D(e)(2) throughout the
time the ownership interest is held by that
owner.

(3) 120-Percent-Income Restriction.

(a) In general.

(1) In no case will an entity be treated as
a QALICB under section 3.03 of this no-
tice if the entity is located in a population
census tract for which the median family
income exceeds 120 percent of:
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(A) in the case of a tract not located
within a metropolitan area, the statewide
median family income, or

(B) in the case of a tract located within a
metropolitan area, the greater of statewide
median family income or metropolitan
area median family income (120-per-
cent-income restriction).

(ii) The 120-percent-income restriction
shall not apply to an entity located within
a population census tract with a population
of less than 2,000 if such tract is not located
in a metropolitan area.

(iii) The 120-percent-income restriction
shall not apply to an entity located within
a population census tract with a population
of less than 2,000 if such tract is located in
a metropolitan area and more than 75 per-
cent of the tract is zoned for commercial or
industrial use.

(b) Population Census Tract Location.

(i) For purposes of the 120-percent-in-
come restriction, an entity will be consid-
ered to be located in a population cen-
sus tract for which the median family in-
come exceeds 120 percent of the applica-
ble median family income under section
3.03(3)(a)(i)(A) or (B) of this notice (non-
qualifying population census tract) if:

(A) at least 50 percent of the total gross
income of the entity is derived from the
active conduct of a qualified business (as
defined in § 1.45D-1(d)(5)) within one
or more non-qualifying population cen-
sus tracts (non-qualifying gross income
amount);

(B) at least 40 percent of the use of the
tangible property of the entity (whether
owned or leased) is within one or more
non-qualifying population census tracts
(non-qualifying tangible property usage);
and

(C) at least 40 percent of the services
performed for the entity by its employees
are performed in one or more non-qualify-
ing population census tracts (non-qualify-
ing services performance).

(ii) The entity is considered to have the
non-qualifying gross income amount if the
entity has non-qualifying tangible property
usage or non-qualifying services perfor-
mance of at least 50 percent instead of 40
percent.

(iii) If the entity has no employees, the
entity is considered to have the non-qual-
ifying gross income amount as well as
non-qualifying services performance if at
least 85 percent of the use of the tangible
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property of the entity (whether owned or
leased) is within one or more non-qualify-
ing population census tracts.

(4) Rental of Real Property for Low-In-
come Targeted Populations. In addition,
§ 1.45D-1(d)(5)(ii) will be amended to
provide that the rental to others of real
property for low-income targeted popula-
tions that otherwise satisfies the require-
ments to be a qualified business will be
treated as located in a low-income com-
munity if at least 50 percent of the entity’s
total gross income is derived from rentals
to individuals who are low-income persons
for purposes of section 45D(e)(2) and/or
to a QALICB that meets the requirements
for low-income targeted populations under
section 3.03(2)(a)(i) or (ii) and 3.03(2)(b)
of this notice.

.04 Individuals who Otherwise Lack
Adequate Access to Loans or Equity In-
vestments.

(1) In general. Section 3.04 of this
notice may be applied only with regard
to QLICIs made under the increase in the
new markets tax credit limitation pursuant
to § 1400N(m)(2). Therefore, only CDEs
with a significant mission of recovery
and redevelopment of the GO Zone that
receive an allocation from the increase
described in § 1400N(m)(2) may make
QLICIs from that allocation pursuant to
the rules in section 3.04 of this notice.

(2) GO Zone Targeted Population. For
purposes of targeted populations under
§ 45D(e)(2), an individual is considered to
otherwise lack adequate access to loans or
equity investments only if the individual
was displaced from his or her principal
residence as a result of Hurricane Katrina
and/or the individual lost his or her prin-
cipal source of employment as a result
of Hurricane Katrina (GO Zone Targeted
Population). In order to meet this defini-
tion, the individual’s principal residence
or principal source of employment, as
applicable, must have been located in a
population census tract within the GO
Zone that contains one or more areas
designated by FEMA as flooded, having
sustained extensive damage, or having
sustained catastrophic damage as a result
of Hurricane Katrina.

(3) QALICB Requirements for the GO
Zone Targeted Population.

(a) In general. Section 1.45D-1(d)
(4)(A), (B), and (C) will be amended to
provide that a QALICB for the GO Zone
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Targeted Population, with respect to any
taxable year, is a corporation (including a
nonprofit corporation) or a partnership en-
gaged in the active conduct of a qualified
business as defined in § 1.45D-1(d)(5) if:

(1) at least 50 percent of the entity’s to-
tal gross income for any taxable year is
derived from sales, rentals, services, or
other transactions with the GO Zone Tar-
geted Population, low-income persons as
defined in section 3.03 of this notice, or
some combination thereof;

(ii) at least 40 percent of the entity’s
employees consist of the GO Zone Tar-
geted Population, low-income persons as
defined in section 3.03 of this notice, or
some combination thereof; or

(iii) at least 50 percent of the entity is
owned by the GO Zone Targeted Popula-
tion, low-income persons as defined in sec-
tion 3.03 of this notice, or some combina-
tion thereof.

(b) Location.

(i) In general. In order to be a QALICB
under section 3.04(3) of this notice, the en-
tity must be located in a population cen-
sus tract within the GO Zone that contains
one or more areas designated by FEMA as
flooded, having sustained extensive dam-
age, or having sustained catastrophic dam-
age as a result of Hurricane Katrina (qual-
ifying population census tract).

(i1) Determination.

(A) For purposes of the preceding para-
graph, an entity will be considered to be
located in a qualifying population census
tract if:

(1) at least 50 percent of the total gross
income of the entity is derived from the
active conduct of a qualified business (as
defined in § 1.45D-1(d)(5)) within one or
more qualifying population census tracts
(gross income requirement);

(2) at least 40 percent of the use of the
tangible property of the entity (whether
owned or leased) is within one or more
qualifying population census tracts (use of
tangible property requirement); and

(3) at least 40 percent of the services
performed for the entity by its employ-
ees are performed in one or more qualify-
ing population census tracts (services per-
formed requirement).

(B) The entity is deemed to satisfy the
gross income requirement if the entity
meets either the use of tangible property
requirement or the services performed re-
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quirement of at least 50 percent instead of
40 percent.

(C) If the entity has no employees, the
entity is deemed to satisfy the services per-
formed requirement as well as the gross
income requirement if at least 85 percent
of the use of the tangible property of the
entity (whether owned or leased) is within
one or more qualifying population census
tracts.

(4) 200-Percent-Income Restriction.

(a) In general.

(1) In no case will an entity be treated as
a QALICB under section 3.04 of this no-
tice if the entity is located in a population
census tract for which the median family
income exceeds 200 percent of:

(A) in the case of a tract not located
within a metropolitan area, the statewide
median family income, or

(B) in the case of a tract located within a
metropolitan area, the greater of statewide
median family income or metropolitan
area median family income (200-per-
cent-income restriction).

(i1) The 200-percent-income restriction
shall not apply to an entity located within
a population census tract with a population
of less than 2,000 if such tract is not located
in a metropolitan area.

(iii) The 200-percent-income restriction
shall not apply to an entity located within
a population census tract with a population
of less than 2,000 if such tract is located in
a metropolitan area and more than 75 per-
cent of the tract is zoned for commercial or
industrial use.

(b) Population Census Tract Location.

(1) For purposes of the 200-percent-in-
come restriction, an entity will be consid-
ered to be located in a population cen-
sus tract for which the median family in-
come exceeds 200 percent of the applica-
ble median family income under section
3.04(4)(a)(i)(A) or (B) of this notice (non-
qualifying population census tract) if:

(A) at least 50 percent of the total gross
income of the entity is derived from the
active conduct of a qualified business (as
defined in § 1.45D-1(d)(5)) within one
or more non-qualifying population cen-
sus tracts (non-qualifying gross income
amount);

(B) at least 40 percent of the use of the
tangible property of the entity (whether
owned or leased) is within one or more
non-qualifying population census tracts
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(non-qualifying tangible property usage);
and

(C) at least 40 percent of the services
performed for the entity by its employees
are performed in one or more non-qualify-
ing population census tracts (non-qualify-
ing services performance).

(i1) The entity is considered to have the
non-qualifying gross income amount if the
entity has non-qualifying tangible property
usage or non-qualifying services perfor-
mance of at least 50 percent instead of 40
percent.

(iii) If the entity has no employees, the
entity is considered to have the non-qual-
ifying gross income amount as well as
non-qualifying services performance if at
least 85 percent of the use of the tangible
property of the entity (whether owned or
leased) is within one or more non-qualify-
ing population census tracts.

(5) Rental of Real Property for the GO
Zone Targeted Population. In addition,
§ 1.45D-1(d)(5)(ii) will be amended to
provide that the rental to others of real
property for the GO Zone Targeted Popu-
lation that otherwise satisfies the require-
ments to be a qualified business will be
treated as located in a low-income commu-
nity if at least 50 percent of the entity’s to-
tal gross income is derived from rentals to
the GO Zone Targeted Population, low-in-
come persons as defined in section 3.03 of
this notice, or some combination thereof
and/or to a QALICB that meets the re-
quirements for the GO Zone Targeted Pop-
ulation under section 3.04(3)(a)(i) or (ii) of
this notice.

SECTION 4. EFFECTIVE DATE

The regulations will be revised to in-
corporate the guidance set forth in this no-
tice. Taxpayers may rely on this notice for

designations made by the Secretary after
October 22, 2004. Therefore, taxpayers
may apply section 3.03 of this notice for
all QLICIs made on or after October 22,
2004, and may apply section 3.04 of this
notice for all QLICIs made by CDEs from
allocations under § 1400N(m).

SECTION 5. REQUEST FOR
COMMENTS

.01 The Internal Revenue Service and
Treasury Department invite taxpayers
to submit written comments on issues
relating to § 45D(e)(2) and this notice.
In particular, the Internal Revenue Ser-
vice and Treasury Department encourage
taxpayers to submit written comments
regarding circumstances under which an
entity can be a QALICB when its activi-
ties involve individuals, or an identifiable
group of individuals, including an Indian
tribe, who otherwise lack adequate access
to loans or equity investments under 12
U.S.C. 4702(20).

.02 Send comments to: CC:PA:LPD:PR
(Notice 2006-60), room 5203, Internal
Revenue Service, PO Box 7604, Ben
Franklin Station, Washington, DC 20044
Submissions may be hand-delivered Mon-
day through Friday between the hours of
8 a.m. and 4 p.m. to CC:PA:LPD:PR (No-
tice 2006—60), Courier’s Desk, Internal
Revenue Service, 1111 Constitution Av-
enue, NW, Washington, DC. Submissions
may also be sent electronically via the
Internet to the following e-mail address:
Notice.comments @irscounsel.treas.gov.
Include the notice number (Notice
2006-60) in the subject line. Comments
must be received on or before August 31,
2006.

SECTION 6. DRAFTING
INFORMATION

The principal author of this notice
is Lauren Ross Taylor of the Office of
Associate Chief Counsel (Passthroughs
and Special Industries). For further in-
formation regarding this notice, contact
Ms. Taylor at (202) 622-3040 (not a
toll-free call).

2006 Marginal Production
Rates

Notice 2006-61

This notice announces the applicable
percentage under section 613A of the In-
ternal Revenue Code to be used in deter-
mining percentage depletion for marginal
properties for the 2006 calendar year.

Section 613A(c)(6)(C) of the Code de-
fines the term “applicable percentage” for
purposes of determining percentage deple-
tion for oil and gas produced from mar-
ginal properties. The applicable percent-
age is the percentage (not greater than 25
percent) equal to the sum of 15 percent,
plus one percentage point for each whole
dollar by which $20 exceeds the reference
price (determined under § 45K(d)(2)(C))
for crude oil for the calendar year preced-
ing the calendar year in which the taxable
year begins. The reference price deter-
mined under § 29(d)(2)(C) for the 2005
calendar year is $50.26.

Table 1 contains the applicable percent-
ages for marginal production for taxable
years beginning in calendar years 1991
through 2006.

Calendar Year

1991
1992
1993
1994
1995
1996
1997
1998
1999

Notice 2006-61 Table 1

APPLICABLE PERCENTAGE FOR MARGINAL PRODUCTION

Applicable Percentage

15 percent
18 percent
19 percent
20 percent
21 percent
20 percent
16 percent
17 percent
24 percent
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Calendar Year

2000
2001
2002
2003
2004
2005
2006

Notice 2006-61 Table 1

APPLICABLE PERCENTAGE FOR MARGINAL PRODUCTION - Continued

Applicable Percentage

19 percent
15 percent
15 percent
15 percent
15 percent
15 percent
15 percent

The principal author of this notice is
Jaime C. Park of the Office of Associate
Chief Counsel (Passthroughs and Special
Industries). For further information re-
garding this notice, contact Ms. Park at
(202) 622-3120 (not a toll-free call).

2006 Section 43 Inflation
Adjustment

Notice 2006-62

Section 43(b)(3)(B) of the Internal
Revenue Code requires the Secretary to
publish an inflation adjustment factor.

The enhanced oil recovery credit under
§ 43 for any taxable year is reduced if
the “reference price,” determined under
§ 45K(d)(2)(C), for the calendar year
preceding the calendar year in which the
taxable year begins is greater than $28
multiplied by the inflation adjustment fac-
tor for that year. The credit is phased out
in any taxable year in which the reference
price for the preceding calendar year ex-
ceeds $28 (as adjusted) by at least $6.

The term “inflation adjustment factor”
means, with respect to any calendar year,
a fraction the numerator of which is the
GNP implicit price deflator for the preced-
ing calendar year and the denominator of

which is the GNP implicit price deflator
for 1990.

Because the reference price for the 2005
calendar year ($50.26) exceeds $28 mul-
tiplied by the inflation adjustment factor
for the 2005 calendar year by $11.78, the
credit for enhanced oil recovery credit for
qualified costs paid or incurred in 2006 is
phased out completely.

Table 1 contains the GNP implicit price
deflator used for the 2006 calendar year,
as well as the previously published GNP
implicit price deflators used for the 1991
through 2005 calendar years.

Calendar Year

1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005

Notice 2006-62 TABLE 1
GNP IMPLICIT PRICE DEFLATORS

GNP Implicit Price Deflator
112.9 (used for 1991)
117.0 (used for 1992)
120.9 (used for 1993)
124.1 (used for 1994)
126.0 (used for 1995)*
107.5 (used for 1996)
109.7 (used for 1997)%**
112.35  (used for 1998)
112.64  (used for 1999)***
104.59  (used for 2000)
106.89  (used for 2001)
109.31  (used for 2002)
110.63  (used for 2003)
105.67  (used for 2004 )%****
108.23  (used for 2005)
112.129 (used for 2006)
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##%* Beginning in 2003, the GNP implicit price deflator was rebased, and the 1990 GNP implicit price deflator used to compute
the 2004 § 43 inflation adjustment factor is 81.589.

*#* Beginning in 1999, the GNP implicit price deflator was rebased relative to 1996. The 1990 GNP implicit price deflator used
to compute the 2000 § 43 inflation adjustment factor is 86.53.

** Beginning in 1997, two digits follow the decimal point in the GNP implicit price deflator. The 1990 GNP price deflator used to
compute the 1998 § 43 inflation adjustment factor is 93.63.

* Beginning in 1995, the GNP implicit price deflator was rebased relative to 1992. The 1990 GNP implicit price deflator used to
compute the 1996 § 43 inflation adjustment factor is 93.6.

Table 2 contains the inflation adjust-
ment factor and the phase-out amount
for taxable years beginning in the 2006

calendar year as well as the previously ginning in 1991 through 2005 calendar
published inflation adjustment factors and years.

phase-out amounts for taxable years be-

Notice 2006-62 TABLE 2
INFLATION ADJUSTMENT FACTORS AND
PHASE-OUT AMOUNTS
Calendar Inflation Adjustment Phase-out
Year Factor Amount
1991 1.0000 0
1992 1.0363 0
1993 1.0708 0
1994 1.0992 0
1995 1.1160 0
1996 1.1485 0
1997 1.1720 0
1998 1.1999 0
1999 1.2030 0
2000 1.2087 0
2001 1.2353 0
2002 1.2633 0
2003 1.2785 0
2004 1.2952 0
2005 1.3266 0
2006 1.3743 100 percent
DRAFTING INFORMATION including recordkeeping limitation pro- tention requirements on issuers and other

The principal author of this notice is
Jaime C. Park of the Office of Associate
Chief Counsel (Passthroughs and Special
Industries). For further information re-
garding this notice, contact Ms. Park at
(202) 622-3120 (not a toll-free call).

Record Retention
Requirements for Tax Exempt
Bonds

Notice 2006-63
PURPOSE

This notice requests comments for
developing record retention standards,
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grams, for tax-exempt bond issues. In
particular, the Service is seeking com-
ments on managing any burdens poten-
tially associated with the record retention
requirements that apply to issuers and
other parties to tax-exempt bond transac-
tions in order to substantiate compliance
with section 103 of the Internal Revenue
Code and related provisions.

BACKGROUND

In general, under section 103(a), gross
income does not include interest on any
State or local bond if certain require-
ments are met. Various provisions of the
Code and the Income Tax Regulations,
including, but not limited to, sections 103,
141-150, and 6001, impose record re-

87

parties to tax-exempt bond transactions
in order to substantiate compliance with
section 103 and related provisions.

The Service has received inquiries re-
garding the scope and nature of records
that issuers and other parties to tax-exempt
bond transactions must retain. In addition,
the Service has received requests for guid-
ance addressing State and local govern-
mental recordkeeping requirements in the
tax-exempt bond context. For example, in-
dustry representatives have recommended
that the Service issue guidance that would
permit a combination of assumptions, cer-
tifications, and summaries of original doc-
uments to ease the compliance burden.
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REQUEST FOR COMMENTS

The Service requests comments for
developing record retention standards,
including recordkeeping limitation pro-
grams, for tax-exempt bond issues.
Comments are invited regarding all as-
pects of compliance with recordkeep-
ing requirements for tax-exempt bond
transactions, including whether different
programs may be appropriate for spe-
cific types of bond records or specific
classes of tax-exempt bond issues. In-
terested persons should send comments
to CC:PA:LPD:PR (Notice 2006-63),
Room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, D.C. 20044. Alternatively,
comments may be hand delivered be-
tween the hours of 8:00 a.m. and 4:00 p.m.
Monday to Friday to CC:PA:LPD:PR
(Notice 2006-63), Courier’s Desk, Inter-
nal Revenue Service, 1111 Constitution
Avenue, NW, Washington, D.C. Com-
ments may also be transmitted electron-
ically via the following e-mail address:
Notice.Comments @irscounsel.treas.gov.
Please include “Notice 2006-63” in the
subject line of any electronic commu-
nications. Written comments should be
received by October 16, 2006. All com-
ments will be available for public inspec-
tion and copying.

DRAFTING INFORMATION

The principal authors of this notice are
Barbara M. Pettoni of the Office of As-
sociate Chief Counsel (Procedure & Ad-
ministration) and Steven A. Chamberlin of
the Tax Exempt Bonds Division, Office
of Outreach, Planning & Review (Tax Ex-
empt & Government Entities). For further
information regarding this notice, please
contact Ms. Pettoni at (202) 6224910 or
Mr. Chamberlin at (636) 940-6466 (not a
toll-free call).
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Interim Guidance on the
Application of Section 409A
to Accelerated Payments to
Satisfy Federal Conflict of
Interest Requirements

Notice 2006-64

I. Background

Section 409A was added to the Internal
Revenue Code as part of the American
Jobs Creation Act of 2004, Pub. Law
No. 108-357, 118 Stat. 1418. Section
409A generally provides that all amounts
deferred under a nonqualified deferred
compensation plan for all taxable years
are currently includible in gross income to
the extent not subject to a substantial risk
of forfeiture and not previously included
in gross income, unless certain require-
ments are met. The IRS issued Notice
2005-1, 2005-1 C.B. 274, on Decem-
ber 20, 2004 (published as modified on
January 6, 2005) and issued proposed reg-
ulations (REG-158080-04, 2005-2 C.B.
786) under section 409A on September
29, 2005 (70 Fed. Reg. 57930 (Oct. 4,
2005)). The proposed regulations do not
limit the application of the guidance pro-
vided in Notice 2005-1.

II. Accelerated Payments of Nonqualified
Deferred Compensation to Satisfy Federal
Conflict of Interest Requirements

Section 409A(a)(3) provides that a plan
may not permit acceleration of the time
or schedule of payment for nonqualified
deferred compensation subject to section
409A except as provided in regulations by
the Secretary. The legislative history to
section 409A provides that it was intended
that the Secretary would provide limited
exceptions to the prohibition on accelera-
tion of payments, including, for example,
a distribution necessary to comply with
Federal conflict of interest requirements.
H.R. Conf. Rep. No. 108-755, at 731
(2004). Both Notice 2005-1, Q&A-15(c)
and § 1.409A-3(h)(2)(ii) of the proposed
regulations provide that a plan may permit
such acceleration of the time and sched-
ule of a payment of nonqualified deferred
compensation subject to the requirements
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of section 409A as may be necessary to
comply with a certificate of divestiture (as
defined in section 1043(b)(2)).

Commentators, including the Office
of Government Ethics, expressed concern
about the indication in Notice 2005—1 and
the proposed regulations that a “certifi-
cate of divestiture” (as defined in section
1043(b)(2)) would be effective to permit
an accelerated payment of nonqualified
deferred compensation subject to section
409A. The Office of Government Ethics
issues such certificates of divestiture so
that an employee may defer recognition
of capital gains when property is sold to
comply with conflict of interest provi-
sions. Because payment under a nonquali-
fied deferred compensation plan is treated
as ordinary income, rather than as capital
gain, the Office of Government Ethics
could not issue a certificate of divestiture
in connection with an accelerated payment
under such a plan.

Accordingly, until further guidance is
issued, a nonqualified deferred compensa-
tion arrangement subject to section 409A
may permit such acceleration of the time
or schedule of payment as is necessary to
satisfy requirements established pursuant
to a written determination by the Office of
Government Ethics that: (1) divestiture of
the financial interest or termination of the
financial arrangement is reasonably neces-
sary to comply with any Federal conflict of
interest statute, regulation, rule or execu-
tive order (including section 208 of title 18,
United States Code), or is requested by a
congressional committee as a condition of
confirmation; and (2) specifies the finan-
cial interest to be divested or terminated.
Of course, amounts actually paid pursuant
to such acceleration generally will be in-
cludible in income by the recipient.

III. Drafting Information

The principal author of this notice is
Stephen Tackney of the Office of Division
Counsel/Associate Chief Counsel (Tax Ex-
empt and Government Entities). However,
other personnel from the Treasury Depart-
ment and the IRS participated in its devel-
opment. For further information regard-
ing this notice, contact Stephen Tackney at
(202) 927-9639 (not a toll-free call).
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Part IV. Items of General Interest

Industry Issue Resolution
Regarding the Work
Opportunity and
Welfare-to-Work Tax Credits

Announcement 2006-49

On August 8, 2005, in IR-2005-81,
the Internal Revenue Service and the
Treasury Department announced that the
Industry Issue Resolution (IIR) Program
would address concerns relating to “mem-
ber of a family receiving assistance” re-
quirements for the work opportunity and
welfare-to-work tax credits. Employers
had expressed concern that, before the
issuance of Rev. Rul. 2003-112, 2003-2
C.B. 1007, states applied the family-mem-
ber requirements in a manner inconsistent
with the holding in that revenue ruling
and, as a result, employers were not per-
mitted to claim credits that should have
been allowed. A multi-functional team
was formed to analyze the relevant facts.
Based upon the analysis conducted by
the team, the IRS and Treasury have
concluded that the states applied the fam-
ily-member requirements in a manner
consistent with the holding of Rev. Rul.
2003-112 in all but a small number of
cases and that these cases had an insignif-
icant impact on the aggregate amount of
work opportunity and welfare-to-work
tax credits employers were permitted to
claim. Consequently, no administrative
resolution through the IIR program is ap-
propriate.

BACKGROUND

Section 51 of the Internal Revenue
Code allows a work opportunity tax credit
(WOTC) to an employer who paid qual-
ified wages during the taxable year to an
individual who is a member of a targeted
group described in section 51(d). To be a
member of a targeted group, an individual
must be certified by the designated local
agency (state workforce agency) as sat-
isfying the applicable conditions for that
group. To qualify for three of the targeted
groups (qualified IV-A recipient, qualified
veteran, and qualified food stamp recip-
ient), the individual must be certified by
the state workforce agency as being “a
member of a family receiving assistance”
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under a stated benefit program for a spec-
ified period of time.

Section 51A allows a welfare-to-work
(W-t-W) tax credit to an employer who
paid qualified wages during the taxable
year to an individual who is a long-term
family assistance recipient. A long-term
family assistance recipient under section
51A must be certified as “a member of
a family receiving assistance” under rules
similar to the certification requirements for
qualified IV-A recipients, qualified veter-
ans, and qualified food stamp recipients
under section 51.

In 2002, the Internal Revenue Service
received a request for clarification of the
standards under which an individual could
be certified as “a member of a family re-
ceiving assistance” who qualifies for in-
clusion in one of these four groups (af-
fected groups). The Service then issued
Rev. Rul. 2003-112, which holds that an
individual can be certified as a member of
a family receiving assistance if the individ-
ual’s family receives assistance for the req-
uisite period and the individual is included
on the grant (and thus receives assistance)
for some portion of the specified period.

During the period before publication of
the ruling, some state workforce agencies
might have applied standards differing
from the standard in Rev. Rul. 2003-112.
Because the Service did not limit the
retroactive effect of the ruling, the appli-
cation of a different standard could have
resulted in an incorrect denial of certifica-
tion for some employees. Under normal
procedures, an employer that believes a
denial of certification is incorrect would
request that the state workforce agency
reconsider its denial and would be allowed
a credit only if, after reconsideration, the
agency certified the employee.

A trade association representing ser-
vice providers that screen employees for
credit eligibility and assist employers in
submitting requests for their certification
proposed an alternative procedure. Un-
der the alternative procedure, employers
would be permitted to claim credits for
a percentage of requests for certification
that were denied before issuance of Rev.
Rul. 2003-112. The proposal became the
subject of an Industry Issue Resolution
(IIR) project.
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IIR PROCESS: INDUSTRY DATA, IRS
STUDY, AND CONCLUSION

The trade association asserted that its
member data indicated that certification
rates varied among states and were lower
for the targeted groups requiring certifica-
tion as a member of a family receiving as-
sistance (affected groups). However, the
data did not provide a complete picture of
WOTC employers and certification rates.
The data also did not differentiate between
denials for administrative reasons (such as
lack of timeliness or original signature)
and denials for technical reasons (failure to
meet a statutory requirement for a targeted
group), nor did it provide a valid basis
for determining what proportion of the de-
nials for technical reasons were the result
of the application of a standard differing
from that set forth in Rev. Rul. 2003-112.

In response to the IIR submission,
the Service undertook a study to deter-
mine whether a significant portion of the
denials of requests for certification is-
sued before the publication of Rev. Rul.
2003-112 were the result of state agen-
cies taking a position inconsistent with
the conclusion in the revenue ruling. In
doing so, the Service worked with state
authorities and the Department of Labor
to collect data on the reasons for denials
of requests for certification in the four
affected groups and conducted a statis-
tical analysis of that data. The Service
also considered information presented by
interested parties. Based upon this study,
the Service has determined that only an in-
significant fraction (less than one percent)
of the denials of requests for certification
in the four affected groups resulted from
state workforce agencies taking a position
inconsistent with Rev. Rul. 2003-112.

Accordingly, the Service and Treasury
have concluded that any failures prior to
the issuance of Rev. Rul. 2003-112 to
apply a standard consistent with the stan-
dard set forth in the ruling had a negligible
effect on the aggregate amount of credits
taxpayers were permitted to claim. There-
fore, no Internal Revenue Service admin-
istrative resolution is necessary or appro-
priate, and no credit will be allowed by
the Service for any WOTC and W-t-W tax
credit claims without proper certification
by a designated local agency in accordance
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with the statute. An employer that believes
an employee was improperly denied cer-
tification prior to the publication of Rev.
Rul. 2003-112 may request that the appro-
priate state workforce agency reconsider
the denial.
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DRAFTING INFORMATION

The principal author of this announce-
ment is Karin Loverud of the Office of
Division Counsel/Associate Chief Coun-
sel (Tax Exempt & Government Entities).
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For further information regarding this an-
nouncement, contact Karin Loverud at
(202) 622-6080 (not a toll-free call).
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Definition of Terms

Revenue rulings and revenue procedures
(hereinafter referred to as “rulings”) that
have an effect on previous rulings use the
following defined terms to describe the ef-
fect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is be-
ing extended to apply to a variation of the
fact situation set forth therein. Thus, if
an earlier ruling held that a principle ap-
plied to A, and the new ruling holds that the
same principle also applies to B, the earlier
ruling is amplified. (Compare with modi-
fied, below).

Clarified is used in those instances
where the language in a prior ruling is be-
ing made clear because the language has
caused, or may cause, some confusion.
It is not used where a position in a prior
ruling is being changed.

Distinguished describes a situation
where a ruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the
new ruling holds that it applies to both A

Abbreviations

The following abbreviations in current use
and formerly used will appear in material
published in the Bulletin.

A—Individual.
Acg.—Acquiescence.
B—Individual.
BE—Beneficiary.

BK—Bank.

B.T.A.—Board of Tax Appeals.
C—Individual.
C.B.—Cumulative Bulletin.
CFR—Code of Federal Regulations.
CI—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.

D—Decedent.

DC—Dummy Corporation.
DE—Donee.

Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.

E—Estate.

EE—Employee.
E.O.—Executive Order.
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and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transac-
tions. This term is most commonly used in
a ruling that lists previously published rul-
ings that are obsoleted because of changes
in laws or regulations. A ruling may also
be obsoleted because the substance has
been included in regulations subsequently
adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than re-
state the substance and situation of a previ-
ously published ruling (or rulings). Thus,
the term is used to republish under the
1986 Code and regulations the same po-
sition published under the 1939 Code and
regulations. The term is also used when
it is desired to republish in a single rul-
ing a series of situations, names, etc., that
were previously published over a period of
time in separate rulings. If the new rul-
ing does more than restate the substance

ER—Employer.

ERISA—Employee Retirement Income Security Act.
EX—Executor.

F—Fiduciary.

FC—Foreign Country.

FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R.—Federal Register.

FUTA—Federal Unemployment Tax Act.
FX—Foreign corporation.

G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.

GP—General Partner.

GR—Grantor.

IC—Insurance Company.

L.R.B.—Internal Revenue Bulletin.
LE—TLessee.

LP—Limited Partner.

LR—Lessor.

M—Minor.

Nonacq.—Nonacquiescence.
O—Organization.

P—Parent Corporation.

PHC—Personal Holding Company.
PO—Possession of the U.S.

PR—Partner.

of a prior ruling, a combination of terms
is used. For example, modified and su-
perseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previously
published ruling in a new ruling that is self
contained. In this case, the previously pub-
lished ruling is first modified and then, as
modified, is superseded.

Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names in
subsequent rulings. After the original rul-
ing has been supplemented several times, a
new ruling may be published that includes
the list in the original ruling and the ad-
ditions, and supersedes all prior rulings in
the series.

Suspended 1is used in rare situations
to show that the previous published rul-
ings will not be applied pending some
future action such as the issuance of new
or amended regulations, the outcome of
cases in litigation, or the outcome of a
Service study.

PRS—Partnership.

PTE—Prohibited Transaction Exemption.
Pub. L.—Public Law.

REIT—Real Estate Investment Trust.
Rev. Proc.—Revenue Procedure.

Rev. Rul.—Revenue Ruling.
S—Subsidiary.

S.P.R.—Statement of Procedural Rules.
Stat.—Statutes at Large.

T—Target Corporation.

T.C.—Tax Court.

T.D. —Treasury Decision.
TFE—Transferee.

TFR—Transferor.

T.1.R.—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C.—United States Code.
X—Corporation.

Y—Corporation.

Z —Corporation.
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